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Copyright Law-CATV-A Plea for Legislative Revision*
A community antenna television system (CATV) is a sophisticated
television receiving antenna through which signals, once received, are
instantaneously amplified, separated, and relayed by coaxial cable or microwave facilities to the homes of subscribers, who pay an installation fee
plus a monthly rate unrelated to the number of shows viewed. Technically
a "mere adjunct of the television receiving sets [the service] enables a
set disadvantageously located to operate like an ordinary set."'- Originally
it was designed to service television sets that could not receive clear signals
due to mountains or distance from regular television stations. 2 In recent
years, because of clearer reception and greater program variety,' CATV
has encompassed many new markets. Hence, complex questions have
arisen concerning its proper relationship to the television broadcasting
industry, for until recently only the latter has been subject to regulation by
the Federal Communications Commission.'
Local stations first became concerned over the competition for audience viewing time because CATV did not carry the local stations.3 The
* This paper has been entered in the 1969 Nathan Burkan Memorial Competition, and is published here by permission of the American Society, of Composers,
Authors, and Publishers.

'Lilly v. United States, 238 F.2d 584, 587-88 (4th Cir. 1956). For a technical
discussion of CATV systems, see generally United States v. Southwestern Cable
Co., 392 U.S. 157 (1968); B. RUCKER, THE FIRST FREEDOM 175 (1968) [hereinafter cited as RucxER].
Television signals travel in a straight line and thus their direction and power
are dissipated by the curvature of the earth and other factors. Five hundred thousand
viewers in Manhattan, for example, do not receive adequate television signals due
to the interference of tall buildings. RUCKER 175.

' RUCKER 176. Note, Copyright-Telecomnunicatio--CATVCarriageof Copyrighted Material Does Not Constitute Infringement, 21 VAND. L. REV. 854, 856
(1968) [hereinafter cited as Note, CATV Not Copyright Infringement].
' CATV initially was not regulated by the FCC because CATV used cable
facilities and was not a "broadcaster" for purposes of the Federal Communications
Act, 47 U.S.C. § 153(o) (1958). Arguably, CATV should be regulated by the
Common Carrier Bureau, a branch of the FCC which regulates non-broadcast
services such as telephone and telegraph. Objections to such regulation are made

on both historical-it does not strictly involve interstate commerce-and policy

grounds. However, the microwave portion of CATV is regulated by the FCC.
See generally Note, The. Wire Mire: The FCC and CATV, 79 HAiv. L. REv.
366 (1965); Note, CATV and Copyright Liability: On a Clear Day You Can See
Forever, 52 VA. L. REv. 1505 (1966) [hereinafter cited as Note, On a Clear Day].
Huntley & Phillips, Community Antenna Television: A Regulatory Dilenmma,
18 ALA. L. REv. 64 (1965):

In most basic terms, the threat which CATV poses for the established local
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FCC now requires CATV to relay the local station's broadcasts. However, the national television networks and the local stations, who had to
obtain copyright licenses for their broadcasts, desired further protection
from CATV as it received their programs free of charge. The copyright
holders feared the potential loss of revenue when CATV sold copyrighted
programs to its subscribers without paying for the programs. These
parties initially sought to attack CATV in actions for unfair competition,' since the object of CATV was to take a share of the audience's
time. The courts, however, were unanimous in refusing relief on that
basis. 7 For instance, in Cable Vision, ihw. v. KUTV, Inc.,' a local station
counterclaimed for damages from a CATV operator on two theories:
unfair competition and tortious interference with contractual relations.
The court held that the landmark cases, Sears, Roebuck & Co. v. Stiffel
Co." and Compco Corp. v. Day-Brite Lighting, Inc.,"° would not permit
using common law tort theories to protect what was in fact a copyright
interest. "[O]nly actions for copyright infringement or such common
law actions as are consistent with the primary right of public access to
all in the public domain will lie.""' An action against CATV on the basis
television station is the threat of competition-the threat that there may be
some penetration of the competitive insulation which television stations have
heretofore enjoyed .
Id. at 77.
'For a thorough treatment of the origins and developments of the law of unfair
competition, see generally Chafee, Unfair Competition, 53 HARV. L. REV. 1289
(1940). Actions for unfair competition typically involve a seller of goods attempting to convince the consumer that his merchandise was that of a competitor, i.e.,
"palming off." Elgin Nat'l Watch Co. v. Illinois Watch Case Co., 179 U.S. 665
(1901). See 2 R. CALLMANN, UNFAIR COMPETITION AND TRADEMARKS § 60 (2d
ed. 1950); Callmann, What is Unfair Competition?, 28 GEo. L.J. 585 (1940).
The landmark cases of Sears, Roebuck & Co. v. Stiffl Co., 376 U.S. 225 (1964),
and Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234 (1964), held that a
state unfair competition law cannot impose liability for, or prohibit, the copying
of an article not protected by a patent or copyright. The Court thereby announced
a firm policy of free access to anything in the public domain. For an exhaustive
study of these two cases, see Bender, Brown, Derenberg, Handler & Leeds, Product
A Right or Wrong?, 64 COLUM. L. REv. 1178 (1964).
Simulation:
7
See, e.g., Intermountain Broadcasting & Telev. Corp. v. Idaho Microwave,
Inc., 196 F. Supp. 315 (D. Idaho 1961); Herald Publ. Co. v. Florida Antennavision, Inc., 173 So. 2d 469 (Fla. App. 1965).
s 335 F.2d 348 (9th Cir. 1964), rev'g 211 F. Supp. 47 (D. Idaho 1962), cert.
denied, 379 U.S. 989 (1965).
376 U.S. 225 (1964).
10376
11335

U.S. 234 (1964).
F.2d at 350.

[CATV may] freely and with impunity avail [itself] of such.-works to-any
extent [it] may desire and for any purpose whatever subjed only to the
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of copyright infringement seemed to be the only private remedy for
stopping its allegedly unfair practices.
There followed an effort to require CATV to obtain copyright licenses.
In Fortnightly Corp. v. United Artists Television, Inc.,12 the respondent,
United Artists, had given a limited license' 3 for five of its copyrighted
motion pictures to several television stations, which the petitioner, Fortnightly, a CATV system, had received and retransmitted to its subscribers. These subscribers could not receive any of the five television
stations with ordinary antennas. At no time did the petitioner obtain any
license under the copyrights from United Artists or from any of the
five television stations. The respondent claimed that Fortnightly had
infringed its exclusive right under the Copyright Act of 1909 to "perform .. .in public for profit" nondramatic literary works and its right
to "perform . . . publicly" dramatic works. 4 Fortnightly responded that

its system did not "perform" the copyrighted works at all. The district
court found for United Artists, and the court of appeals affirmed. The
Supreme Court reversed, holding that the CATV system of Fortnightly
did not infringe the respondent's copyright.
Generally a copyright holder is not granted control over all uses of
his copyrighted work by the Copyright Act, 5 but rather is given certain
enumerated "exclusive rights."' Hence, any party, without authorization
from the copyright holder, infringes the copyright when he puts a copyrighted work to a use within the scope of one of these exclusive rights.
qualification that [it] does not steal good will, or, perhaps more accurately
stated, deceive others in thinking the creations represent [its] own work.
Id. at 351.
Th392 U.S. 390 (1968).
18
Id. at 393. See Comment, CATV-The Copyright Problem, 13 N.Y.L.F. 395,
398 n.21 (1967) (license restricted the motion pictures to the broadcaster's facilities
and gave no right to sublicense to CATV).
14 17 U.S.C. § 1 (1964) in pertinent part grants the copyright holder the exclusive right:
(c) To deliver, authorize delivery of .. . or present the copyrighted work
in public for profit if it be a . . .nondramatic literary work . . .and to

play or perform it in public for profit... in any manner or by any method
whatsoever....
(d) To perform . .. the copyrighted work publicly if it be a drama . . .

and to exhibit, perform, represent, produce, or reproduce it in any manner or
by any method whatsoever...

"I"The fundamental [principle is] that 'use' is not the same thing as 'infringement,' that use short of infringement is to be encouraged. . . ." B. Kaplan, AN
UNHURRIED VIEW OF COPYRIGHT

57 (1967)

[hereinafter cited as

KAPLAN].

See,

e.g., Hayden v. Chalfant Press, Inc., 281 F.2d 543, 547-48 (9th Cir. 1960) ; Fawcett
Publ., Inc. v. Elliot Publ. Co., 46 F. Supp. 717 (S.D.N.Y. 1942).
1" See note 13 supra.
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United Artists was granted an exclusive right to "perform in public"
the five motion pictures. Thus, the main issue for determination was
whether Fortnightly had performed these copyrighted works and then
whether that performance was in public thereby infringing United Artists'
copyright.
The Fortnightly case was one of first impression.' The main problem for the courts at each stage of the litigation was how to apply the
Copyright Act, which was virtually unchanged since 1909 and had a legislative history demonstrating that problems of radio and television broadcasts were, of course, never considered.18 The district court in Fortnightly,'" relying upon a rather technical electronic analysis, reasoned that
CATV rendered a public performance of the copyrighted motion pictures,
as it applied energy from its own sources to reproduce and amplify the
signals received from the various television broadcasts.20 This technical
approach was rejected by the court of appeals and the Supreme Court. To
determine whether Fortnightly had "performed in public" the copyrighted
material, these latter courts reviewed prior case law. These earlier cases,
applying the Act to modern broadcasting methods, revealed basically three
theories. These theories can conveniently be labelled the public performance, implied license, and performance theories.
The theory of public performance within the meaning of the Copyright
Act was expounded in Jerome H. Remick & Co. v. American Automobile

Accessories Co.,2 where it was held that an unlicensed radio broadcast of
a copyrighted musical composition constituted a public performance al" Previously no court had found retransmission by CATV constituted a performance. CATV was merely providing a signal and it was the subscribers themselves who were transcribing and reproducing the signal. Keller, Is Community
Antenna Television a Copyright Infringer?, 43 U. DET. L.J. 367, 371 (1966); Note,
Community Antenna Television: Survey of a Regulatory Problem, 52 GEO. L.J.
136, 157 (1963). Turning on a radio in one's home is considered to be a private

act and therefore a non-infringing use of copyrighted material. See generally
Herbert v. Shanley Co., 242 U.S. 591 (1917), on the requirement that the performance be for profit.
8The legislative history shows that the attention of Congress was directed
to the situation where the dialogue of a play is transcribed by a member
of the audience, and thereafter the play is produced by another with the aid
of the transcript.
392 U.S. at 395 n.15.
"°255 F. Supp. 177 (S.D.N.Y. 1966). See Note, 52 IowA L. REV. 334 (1966);
Note, 42 WAsH. L. REv. 649 (1967); Note, 18 W. REs. L. REv. 695 (1967).
" For detailed discussions of the technical aspects of this process, see Note,
CATV and Copyright Liability, 80 HAirv. L. REv. 1514, 1519 n.32 (1967); Note,
On a Clear Day 1505; Note, CATV Not Copyright Infringement 857 n.12.
" 5 F.2d 411 (6th Cir.), cert. denied, 269 U.S. 556 (1925).

918
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though the listeners enjoyed it separately and in the privacy of their homes.
Reaching a large audience then constituted a public performance. A later
case indicated that absent an actual broadcast, "one who enables another
to hear" a performance-for example, playing a radio in a bar-would not
be liable.2 2 Consequently, Fortnightly insisted that even if it did perform,
m But
it did not do so publicly.2
since the petitioner reached over seventy
percent of the people in the viewing area, its "rebroadcast" could not
be considered private within the meaning of the public performance
theory. 4 In any event, the court of appeals in Fortnightly dismissed this
argument, stating that "it is settled that a broadcast or other transmission
of a work to the public ...results in a public performance although each
5
individual who choses [sic] to enjoy it does so in private. '2
The second theory, implied license, later limited the public performance
theory. In Buck v. Debaum, 20 the copyright licensor was seen as giving an
"implied license in law" to permit any subsequent reception and playing of
the broadcast. When a copyright holder licenses a broadcaster to perform
a copyrighted work, he also grants an implied license in law to receive
and play the work to anyone who can do so, even though economic gain
may be derived from it.27 Hence, if an original radio broadcast were
licensed, the mere playing of that radio broadcast in public would not,
under the implied license theory, constitute infringement. 8 One writer
asserted that the theory of implied license lies at "the heart of the question of CATV copyright liability." 29 However, the court of appeals in
Fortnightly rejected this implied license theory, feeling that the copyright
holder should have practically absolute control over his work, as the primary purpose of the Copyright Act is the protection of the holder's
economic rights.3 Still, the Solicitor General, in an amicus curiae brief
Jerome H. Remick & Co. v. General Elec. Co., 16 F.2d 829 (S.D.N.Y. 1926).
392 U.S. 390, 395 n.13 (1968).
2" Comment, CATV-The Copyright Problem, 13 N.Y.L.F. 395, 403 (1967).
" United Artists Telev., Inc. v. Fortnightly Corp., 377 F.2d 872, 879 (2d Cir.
1967).
2040 F.2d 734 (S.D. Cal. 1929).
21 Id. at 736. See Note, CATV Not Copyright Infringement
859.
"Comment, CATV and Copyright Liability, The Final Decision, 1 CONN. L.
REv. 401, 402 (1968) [hereinafter cited as Comment, The Final Decision].
"9Note, CATV and Copyright Liability, 80 HARV. L. REV. 1514, 1522 (1967).
Most clearly it raises the key question of "where, if anywhere, in a chain of transmissions and public reception, the copyright owner's control should stop." KAPLAN
22
2

104 (quoting

SUPPLEMENTARY REPORT ON THE GENERAL REVISION OF THE UNITED

STATES COPYRIGHT LAW: 1965 REVISION BILL, pt. 6, at 40).
" The court reasoned

that in the age of television and motion pictures the theory
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to the Supreme Court in Fortnightly, proposed the implied license theory
as a compromise in order to accommodate "competing considerations of
copyright, communications, and antitrust policy." 3 ' Nevertheless, the
Supreme Court in Fortnightly also declined to adopt the implied license
theory, stating that the "job is for Congress,"3 2 thus indicating the
Court's reticence to legislate by judicial decision, at least in this area.
The third theory, the performance concept, was defined in Buck v.
Jewell-LaSalle Realty Co.3 and Society of European Stage Authors &
Composers, Inc. v. New York Hotel Statler Co. 4 These cases establish
the "multiple performance doctrine"-that even though the original broadcast is licensed, any other person who employs mechanical means to extend
the original broadcast to a larger audience than the boadcast would otherwise command, may also be considered to have "performed" the copyrighted work." The court of appeals in Fortnightly adopted this quantitative contribution test by asking, "[H]ow much did the [petitioner] do
to bring about the viewing and hearing of a copyrighted work?"36 It
reasoned that CATV did much more than the hotel intercoms in JewellLaSalle and SESAC to increase audience size by mechanical means, so
CATV clearly rendered an infringing performance.2 7 The Supreme Court
in Fortnightly rejected this multiple performance or quantitative contriof implied license was clearly inconsistent with the "self-evident" right of a copyright holder to limit licenses to perform his works in public to defined periods,
areas, and audiences. 377 F.2d at 877.
392 U.S. 390, 401 (1968).
-12 Id.
3

283 U.S. 191 (1930). A hotel was held liable for copyright infringement for
an unauthorized public performance when it, provided its guests with radio entertainment through a master radio set wired to loudspeakers or headphones throughout the building. The hotel rendered an independent performance when it received
and played through this system a musical radio broadcast by a local radio station
that had not obtained a license from the copyright holder to make the broadcasts.
" 19 F. Supp. 1 (S.D.N.Y. 1937). A hotel had installed in its rooms loudspeakers capable of receiving two stations. Even though a guest could choose between the two stations and even though the original broadcast was licensed, the
hotel was found guilty of infringement. Although "the reception of a broadcast
program by one who listens to it is not any part of the performance thereof," the
court concluded that where a hotel "does as much as is done in the Hotel Pennsylvania to promote the reproduction .. .of a broadcast program received by it, it
must be considered as giving a performance. . .

."

Id. at 4.

"Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 198, 199 n.7 (1930) ; Note,
CATV Not Copyright Infringement 858.
377 F.2d at 877.
"The court noted the expense involved in installing antennas, cables, and connections to subscribers' television sets and that such installation was the primary
business of CATV. 377 F.2d at 878.
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bution test. In a footnote the Supreme Court stated that Jewell-LaSalle
was limited to its own facts, urging that if the original broadcast by the
hotel had been licensed then the rebroadcast by the hotel might not be an
infringement due to the implied license in law. 9 The Supreme Court concluded that unlike Jewell-LaSalle the original broadcast in Fortnightly
had been authorized,4 ° and therefore Jewell-LaSalle could not be be controlling.4"
All three theories and the electronic analysis of the district court were
rejected by the Supreme Court in Fortnightly. The Supreme Court stated
that "resolution of the issue before us depends upon a determination of the
function that CATV plays in the total process of television broadcasting
and reception. '4' Traditionally, broadcasters have been deemed exhibitors, and viewers members of the theater audience. This general functional
test seeks to determine where CATV falls within the framework of this
broadcaster-viewer dichotomy; that is, does CATV have more in common with broadcasting or with viewing?
When CATV is considered in this framework, we conclude that it falls
on the viewer's side of the line. Essentially, a CATV system no more
than enhances the viewer's capacity to receive the broadcaster's signals;
it provides a well located antenna with an efficient connection to the
viewer's television set. It is true that CATV system plays an "active"
role in making reception possible in a given area, but so do ordinary
4
sets and antennas.
" "[M]ere quantitative contribution cannot be the proper test to determine copyright liability in the context of television broadcasting." 392 U.S. at 397.
" 392 U.S. 390, 396 n.18 (1968). Mr. Justice Brandeis in Jewell-LaSalle, referring to Buck v. Debaum, 40 F.2d 734 (S.D. Cal. 1929), suggested that "[i]f the
copyrighted composition had been broadcast . . . with the plaintiffs' consent, a
license for its commercial reception and distribution ...might possibly have been
implied." 283 U.S. at 199 n.5. The Supreme Court in Fortnightly stated that
"existing 'business relationships' would hardly be preserved by extending a questionable 35 year-old decision that in actual practice has not been applied outside its
own factual context." 392 U.S. at 401 n.30.
40 Some uncertainty remains in the area of multiple performance as the Court
in Fortnightly did not discuss or distinguish SESAC, a case in which an infringement was found even though the original broadcast was licensed. See 392 U.S. at
405. 1
Mr. Justice Fortas argued, in dissent, that Jewell-LaSalle should control
and that the footnote relied upon by the majority was too vague to serve as a basis
for distinction. "[T]he interpretation of the term 'perform' cannot logically turn
on the question whether the material used is licensed or not licensed." 392 U.S. at
406-07 n.5.
42 392 U.S. at 397.
13 392 U.S. at 399. Although the Supreme Court used broad language in respect
to CATV, there is some qualification: "While we speak in this opinion generally

19691

COPYRIGHT LAW-CATV

The Court found that CATV rendered no performance within the meaning of the Copyright Act, viewing the primary purpose of the Copyright
Act as encouraging the dissemination of copyrighted works to the public;
the protection of the economic rights of the copyright holder in the fruits
of his creativity was seen only as a secondary aim."
Copyright and unfair competition suits have thus been discarded by
the courts as a means of regulating CATV. Yet the local stations and the
copyright holder seem still in need of protection. CATV is no longer
an infant industry that needs to be nurtured. In fact, CATV hinders the
growth of new local stations.4 5 Copyright holders do not receive anything
from CATV when it utilizes copyrighted broadcasts. CATV has an
important place in the future of the television industry, but it cannot
assume its proper position without paying for its use of copyrighted works.
It is clearly unfair to allow CATV "to reap where it has not sown."4 6
Neither the full imposition of copyright liability in all cases nor the complete denial of copyright liability are satisfactory answers.4 The final
determination of the requirements for CATV must be left to Congress and
the FCC,4" as the Supreme Court intimated. In a recent case decided a
few weeks before Fortnightly-UnitedStates v. Southwestern Cable Co. 49
-the FCC was given very broad authority to regulate CATV, with no
of CATV, we necessarily do so with reference to the facts of this case." 392 U.S.
at 399 n.25.

"392 U.S. at 401. The Court did not rely on the implied license theory in

reaching its decision since it found that the petitioner did not perform. Even if it
had found a performance, there is evidence that the reasoning of Buck v. Debaum,
40 F.2d 734 (S.D. Cal. 1929), would have been adopted. The Court stated that once
a program is "released to the public" it can then be carried to additional viewers by

CATV systems for profit. 392 U.S. at 400.

"Comment, The Final Decision 406.
"Comment, Community Antenna Television and the Copyright Law: End
of the Honeymoon, 15 U. KAN. L. REv. 325, 339 (1967).
" One view reasons: there is no effective way to screen all telecasts received
to determine whether not they are copyrighted; therefore, to impose full copyright
liability in all instances night force CATV out of business. Note, CATV Not
Copyright Infringement 862. One writer concluded that "blanket extension of
copyright liability to CATV ...

could ...

give major copyright holders not just

a means of preserving their exclusive marketing arrangements, but a powerful
weapon to gain control of the CATV industry itself." Note, CATV and Copyright Liability, 80 HARv. L. REv. 1514, 1528 (1967).
48 As was evidenced at each level of litigation in Fortnightly, this complex problem cannot be resolved satisfactorily by the judiciary. The Solicitor General, as
amicus curiae, recommended that the Court stay its action until Congress had acted.
392 U.S. at 404.
" 392 U.S. 157 (1968). The Court recognized that the FCC has broad powers
under the Communications Act of 1934 to regulate CATV systems and prohibit
their expansion where broadcast services to new areas would be jeopardized.
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congressional mandate necessary. The FCC's previous controls over
CATV have proven unsatisfactory."0 The FCC, since 1966 when it
assumed jurisdiction over CATV systems has requested clarifying guidelines from Congress, but Congress has refused."' Moreover, Congress
deleted the provision relating to CATV in its present revision of the
1909 Copyright Act.52 The FCC, with or without congressional guidelines, is the logical governmental agency to resolve most adequately and
amicably the competing private, public, and economic interests involved
in CATV transmission of copyrighted works. In light of the inaction of
Congress and the Southwestern Cable decision, the FCC should adopt its
own policies to protect the small local stations, the copyright holder, and
CATV, thereby accommodating the growth of CATV and of new stations
in local areas.
ERIC MILLS HOLm.ES

Federal Jurisdiction-Expansion of the Civil Rights Act of 1871
The Civil Rights Act of 1871' creates a federal cause of action for
persons who are deprived of constitutionally guaranteed rights by anyone
acting under color of state law. Notwithstanding the broad language,2
courts have generally restricted the use of this statute to members of
minority groups who encounter difficulty in receiving a fair hearing in
state courts. 3 As a result, the unlawful actions that most often have been
"0For excellent discussions of this aspect of the CATV dilemma see Note, The,
Wire Mire: The FCC and CATV, 79 HARv. L. REV. 366 (1965); Note, On a Clear
Day 1505. The authority of the FCC to act is unclear, and requests for clarifying
guidelines from Congress have, to date, received no final action. RUCKER 178.
1 It has been most difficult to get Congress to act because of the pressure from
broadcasters and CATV lobbies. Note, CATV Not Copyright Infringnent, 863
5
n.4 . One writer stated that the "reason for all the delays ... was because nearly
a third of the Senate had at least remote financial interests in CATV." Comment,
The Final Decision 406.
" For a summary of the present state of the copyright revision bill, see 392 U.S.
at 396 n.17.
42 U.S.C. § 1983 (1964).

-Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.
Id.
'See, e.g., Lee v. Washington, 390 U.S. 333 (1968)

(Negroes); CORE v.

